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PUBLIC INTEREST LITIGATION NO. OF 2020
Miss Arshiya James and Miss Dipanita Roy eEPETI TI ONER
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State Of Maharashtra And Ors. e RESPONDENTS
.  SYNOPSIS

The present Writ Petition is being filed in public interest under Article 226 of the Constitutior
India by the Petitioners who are students of law and public spirited citizens. The Petitioner|
seeking the issuance of the Writ of Mandamus to ditexiRespondent No. 1 to cap the prices ¢
medical facilities including essentials such as hand sanitizers, PPE {ifMdsks etcThat there

is a needfor Respondent No.1 to step, imtervene and take action in order to mitigate th

incalculable numbebf losses of lives duringgOVID-19 due to exorbitant rates of the health

facilities, unobtainable by most in the soci€ffat the present actions taken by Respondent Ng.

is not suffice for all. That the very basis of classification of patients on tt@moenic strength, is
a direct violation of human rights and the right to Equality under ArticleThé. present petition
tries to highlight the deplorable condition of the people of the society, where commerce has
over lives.This Petition has beenfl ed bef ore this Hondble Co
may be issued by wayf which the citizensvill be guaranteed their right to life and health unde
Article 21.

Hence, this petition.
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Il LIST OF DATES AND EVENTS

Sr. No. Date Annexure | Particulars

1. 30.09.2013 F As per thesurvey conducted bpffice of the
Registrar General & Census Commissioner, Ir
New Delhit i t |l ed APri mary
Sumb5. 4 % of I ndiabds

total urban ppulation aredwellers of slums.

2. 05.05.2014 D Accordingtoar eport titl ed
Data Mean for the Goal of Ending Extrer
Poverty® p u b | Breokirgsl6.7Boyf India’s

population, lived below the poverty line of $1.

in 2019 19.

3. December 2014 Ministry of Health & Familyreleasedhe Draft
National Health Policy, 2015

4, December 2019 Coronavirus9o()nCOVI Dt
Wuhan, Hubei, China.

5. 30.012020 First case of COVIBLY was reported in India.

6. 30.012020 World HealthOrganization declared the COWAL

19 outbreak a public health emergency

international concern.

7. 09.032020 First COVID-19 Case found in Maharashtra.

8. 11.032020 World Health Organization declared the COVI
19 as pandemic.

9. 17.032020 First deattdue to COVID19 in Maharashtra.

10. 21.032020 Maharashtra Governmecapped the ceiling pric

o f various medi cal 1
required during COVIBL9 as well as reserve
80% beds to be charged on government rate

private hospitals.




11.

24.032020

Lockdown for21 days declared in India.

12.

08.042020

The Hon'ble Supreme Coudirected testing fo
COVID-19 by private laboratorie® befree of
charge.

13.

13.042020

The Supreme Court rectified its order da
08.04.2020 andclarified that free testingshall
only be limited to the beneficiaries of the
Ayushman Bharat aka Pradhan Mantri Jar
Aarogya Yojana (ABPMJAY) Scheme

14.

13.042020

MaharashtraGovernment to constitute a Ta
Force of specialist doctors to suggest measur
minimize the death rate as well as for clinid

management of COVIEL9.

15.

20.04.2020

As per the researcpublished byCDDEP and
Princeton University, as of 201%dia had
approximately 43,000 (Foryhree Thousand
private hospitals and 25,000 (Twentyive

thousand) government hospitals

16.

1.052020

Maharashtra government declared free treatn
for all the COVID19 patients registered und
the Mahatma Jyotiba Pule Jan Arogya Yojg
(MJIPJAY).

17.

13.052020

That 40% of the homeless in India not have thé
documents to avail schemes provided for f
COVID-19 treatment.

18.

18.05.2020

Maharashtra contributes to more thag$h5% of
the total infected peopley COVID-19 in the

entirenation

19.

21.052020

Maharashtra government regulatédie rate of
medicalfacilities with specifiedprice for all the
facilities needed for a Cowtl9 patient It state
that the maximum amount for routine chagk
and isolation including tests anerays for a day
should not exceed Rs. 4000
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20.

28.05.2020

As perther eport tit |l edl9 anl
lives and livelihoods: Rapid Study of Slu
Dwellers in IndianC i tpybiished byNIUA and
World Vision the household income of 91.04
Below Poverty Line (BPL) familiehave beer
affecteddue toCOVID-19.

21.

02.06.2020

As pert he r eport -19 Pandemic
Show cause notice to 4 prominent Mum
hospitals for flouting rules publ i s h
private hospitals d
regulations of the government.

22.

09.06.2020

Aspert he report titled
hospitals are fleecingCOVID-19 patiente
published by The We€eB5 private hospitals hay
failed to reserve the government mandg
number of beds for COVIE19 patients

23.

12.062020

Number of Cases in Maharashtra crosses 1

mark.

24,

18.06.2020

As perthe report titledi C O V-19DAre Slums In
I ndia Conducive For
by Qutlook the containment zones are heav
concentrated in areas which have a hig
concentration of slums in Mumbai, Delhi a
Kolkata

25.

02.072020

The Maharashtra Medical Education Minis
Amit Deshmukh announced the intentiorhtove
specialised doctor taskforce all districts as

directed byMaharashtra government.

26.

29.07.2020

Aspert he report titled
Mumbai slum residents may have been infeg
with Covid-19, study suggesis pub | i
CNN, there were 627 slums in Mumbai that w

once a containment zone
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27.

06.08.2020

Aspera eport titled ANu
private testing centers for the coronavi
(COVID-19) across India as of August 6, 202
published by Statistalndia had 931 governme
and 452 private testing laboratories across

country

28.

09.08.2020

Within a span of six monthés per the repor
India has become a host to approximately 27
Lakh COVID-19 casesas on9" August 2020
(ANNEXURE-A).

29.

31.082020

The current lockdown is enforced in the cour
till 31.08.2020.

30.

Hence, this Petition.

[l . ACTS AND AUTHORITIES RELIED UPON

1. The Constitution of India, 1950
2. Disaster Management Act, 2005
3. National Draft Policy, 2015
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THE HONGO6BLE CHI EF JUSTI CE

AND OTHER PUISNE JUDGES

OF THI' S HONOGBLE COURT

JUDICATURE AT BOMBAY

THIS HUMBLE APPLICATION OF THE APPLICANT
ABOVENAMED PUBLIC INTEREST LITIGATION UNDER
ARTICLE 226 OFTHE CONSTITUTION OF INDIA PRAYING
FOR ISSUANCEOF WRIT ORDERS OR DIRECTIONS IN THE
NATURE OF MANDAMUS DIRECTING THE RESPONDENTS
TO TAKE EFFECTIVE STEPS AGAINST THE RISE IN PRICES
OF MEDICAL FACILITIES DURING THEGLOBAL PANDEMIC
OF COVID-19.

MOST RESPECTFULLY SHOWETH: -

The Petitioner most humbly and pestfully submits as under:

Particulars of the cause against which the Petition is made:

That the petitioner is filing the present Public Interest LitigaBomt i t i on bef or e
to call for a price cap against the surge of medaxilities for Covid19 patients on grounds of it
being;

Violative of the Fundamentalights guaranteed under Article 14 and 21.

Against the spirit of the Directive Principles of Statdi¢y Articles 38, 41 and 47

Against the interest of Constitutionahdendment Bill 2018.

Against various international laws and covenants.

Against the spirit and objectiva availing right to health as a basic human right.

Particulars of the Petitioner

That the Petitioner areresidens of Patna andare currently pursag law from Shri Vile Parle
Kelav ani Mandal ( SdhikCellege sf L&?vMambai.n Ga n

That the Petitionerarefiling this instant petition at the Bombay High Court.

t
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[l Particulars of the Respondents

3. Thatall the Respondents are falling under the ambihe instrumentalities of the State as define
under Article 12 of the Constitution of India and hence, are amenable to writ jurisdiction of
Hondéble Court. I n short, the present Publ
the Respondents.

4. That all these Respondents are responsible for the framing and implementing the health
throughout India so as to protect and safeguard the health related issues of people inc
awareness campaigns, immunisation campaigns, prevengéigeine and public health.

IV.  Declaration and understanding of the Petitioner
5. That the present petition is being filed by way of Public Interest Litigation and the pestemer

not have any personal interest in the matter asssioe the welfare of the whole society by everyone

having access to health facility during this pandemic.

6. That the entire cost of the petition is borne by the petitioners.

7. That the petitioners realise the need for a universal access to healthcareamaightand surging
prices by hospitals will create disparity between the rich and the poor. And many people will s

i
this

i C

holic

udin

Lffer

due to unaffordable cost of treatment. Therefore, this petition is in the larger interest of socigl anc

economic justice.

8. That to thebest knowledge of the Petitionersetissues raised in this Petition have not been de
with or decided by this Hondble court and
by the Petitioners elsewhere.

9. That the Petitioners understandtthai n t he course of hearing

require any security to be furnished towards costs or any other charges and the Petitionef

comply with such requirements.

V. Facts in brief constituting the cause

10.That he entire human racaround the world, is suffering throughe outbreak of an infectious
disease known aSoronavirusor COVID-19. InDecember 2019the first traces of the virusere
found in Wuhan, ChinaEventually,in even less than a monttne World Health Organization
(WHO) identified itas a potentiahealthrisk i.e. on30" January, 2020and later declared it to be
a pandemic oa1" March, 2020.

11.That according to Section 2(m) of The Public Health (Prevention, CaartcoManagemenof
Epidemics, Bio-Terrorism And Disasters Bill, 2017iepi demi c 0 means t
community or region of cases of an illness, specific health reltetieaviour or other health related

events clearly in excess of normal expectancy;

b It

t h

she

he




12.That taking a cue from othazountries where COVIEL9 had already struck fatal blows, the mos

13. That thelndian Council of Medical Research (ICMR),the apex body in India for the formulation,

14. ThatIndia found its first ©VID-19 case or80" January, 2020and within a span of six montfs

15. That cespite the efforts of the Central and State government the contagion has spread beyond

16.That concerned about the increment of COMI® cases detecteth Mumbai and Mumbai

13

significant of such steps taken by the government, had been the announcement of a njtiona

lockdown for 21 days fronMlarch 24, 2020restricting the movement of the entire population
India. Such lockdown hdarther beerextendedime and agaim phases of 19, 14 and 30 days an
is presently in force till31°' August 2020 for containment zones, which the District
Collectors/Municipal Commissioners have been authorised to identify. Series of regulations i
COVID-19 affected regions have been and are being enforced.

coordination and promotion of biomedical research, rase-to-time issued several

advisories/guidelines, as part of its plan of action, for regulatmmhcontainment of this epidemic.

the host to approximately 22.08 Laks oro™ August 2020(ANNEXURE -A). The curbs that were
imposed did initially result in containment of the pandemic but several other faotarguted to
a surge, so much so that as on date India has been rated as the third worst Corona affected
in the world.

only to prove that the eemic was unprecedented and that the nation lacks the resources ng
to protect its citizen. Apart from all the obstacles the biggest one is the lack of adequate heal

medkicare facilities.That considering the outbreak of COVII, the Governmentfdaharashtra

i

i

h the

cour

Contr
edec

h an

in its Public Health Department decided on implementation of all emergency measures to c¢ntro

the communicable disease in the State of Maharashtra.

Metropolitan Regiorbeinghigher in the State than the national average, the Chief Secretary ta
Government of Maharashtra, by an order d&t@8 April, 202Q conveyed the decision of the
Government to constitute a Task Force of specialist doctors to suggestresetp minimize the

death rate as well as for clinical management of COY®D particularly critically ill COVID19

the

patients in the six specialist designated hospitals mentioned therein. The Task Force, under tr

Chairmanship of DrSanjay Oka, consistiof a total of 8 specialists and they were required to wo
on the specified terms of reference and to submit its recommendations to the Chief Minist
urgent basisOn 2" July, 2020the Maharashtra Medical Education Minister Amit Deshmuk
announced th intention to replicate the above stated taskforce in all districts. The objective of
force will be to coordinate and supervise the treatment given to CQ9Ipatients and implement
various measures, including treatment protocol adopted by thetdgtministration to prevent the

spread of the virus.

k
Br or
h
the
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17.That in contraryto all the measures advancedaharashtra accounts 860, 30, 84 (Five Lakh
Thirty Thousand and Eighty Four) casesvhich more thans 345% of the total infectegeople
in the nationlANNEXURE-A). The number of causalities in the state at present starids386
(Seventeen Thousand Three Hundred SixtfFive) (ANNEXURE -B).

18.That & of 2019, India had approximateli3,000 Forty-Three Thousand private hospitals and
25,000 Twenty- Five thousand government hospitallANNEXURE-C). Thus, as the disease
proliferated in the entire naticven after the imposition of various lockdowns by gb&ernment
and prima facie the private hospitals outhnumbers the government hoamitalsequent darge
the citizens had to face was the rapid increment in the costs of medical facilities.

199That 17. 7% of the ent i teekbydar wherdasbaged2pdull9adtsi pPnP
International Comparison Program to the United Nations Millennium Ddepment Goals
(MDG) programme 88 million people out of 1.2 billion Indians, roughly equal to 6.7% of Indig's
population, lived below the poverty line of $1.25 in 2018 (ANNEXURE-D). India is home to
1.77 million homeless people and around 41.60% of these people have no access to health ca
facilities (ANNEXURE-E).

20That as per the Census of 2011, 5.4 % of |In
are dwellers of sSumgANNEXURE-F). Dharavi in Maharashtra is known particularly for itg
highest number of COVIEL9 cases. However, it is also known for bemgp e of Asi f 0 ¢
slums. As of July 2020 there were 627 slums in Mumbai that were once a containment zpne
(ANNEXURE-G). The containment zones are heavily concentrated in areas which have a hjgher
concentration of slums in Mumbai, Delhi and Kolk@@NNEXURE-H).

21.That asper the NSS Report 200DBNS S K| (757 25.0) : Key 1 ndilca
| ndi a: onibaaveraghan Indian has to pay approximately a anging from four thousand
to thirty thousand depending on upon the selection of the type of ho#itaf.6™ August 2020
India had 931 government and 4pidvate testing laboratories across the cou(dNEXURE-

). With the worsening of the situations due to COMD), the health sector of the country especiall

o~

the private sector turned into a money minting machine. Maharashtra, being onevofgtieit
state bythe virusremoved the ceiling price faeOVID-19 testdfrom Rs. 4500(Four Thousand
Five Hundred)to Rs.2200(Two Thousand Two Hundredjor private hospitalsthe government
on the other hand providegsastfree test.

22.That various privat@ospitals started taking undue advantage of such critical situation and chafged
their patients lakhs of bills for providing COVID9 medical facilities. Due to this various statq
government inalding that of Maharashtra, inotification No. CORONA-2020/CR.97/Aro-5
dated21 March, 2020c apped the <ceiling price of val i
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required during COVIBL9 as well as reserved 80% beds to be charged on government ratgs in
private hospitals.

23.That private hospitals like Bombay Hospital, Jaslok Hospital, Hinduja Hospital and Lilayati
Hospital did not comply with the sam@NNEXURE-J) and were asked to show cause fof
returning patients stating unavailability of bed, however the reality was datiny. Private
hospitals keeping profit at a higher pedestal, use such manoeuvre ichaxge patientsluring
their crisis. Further, 3private hospitals have failed to reserve the government mandated number of
beds for COVID19 patientANNEXURE -K).

24. That essentials whose prices are not being regulated by the government, are beshgrgeer by
the private hospitals. Essentials like9§ Masks, Hand Sanitizers, PPE Kits etc. are being sold|at
exorbitant rates. Rates are being increased by includidgi@al heads in the bills such as
Hygiene, Staff Maintenance etAccording to a survey conducted by tNational Institute of
Urban Affairs (NIUA) the household income of @% Below Poverty Line (BPL) families have
been affected giving rise to a ne¥ass of poo(ANNEXURE-L).

25.That acording toDraft National Health Policy, 2015eleased by the Ministry of Health & Family
in December, 2014 if health care costs are more impoverishing than ever before, almosy all
hospitalization even in publibospitals leads to catastrophic health expenditures, and over| 63
million persons are faced with poverty every year due to health care costs alone, it is because the
is no financial protection for the vast majority of health care needs. In2)lhe shre of out of
pocket expenditure on health care as a proportion of total household monthly per capita expenditur
was 6.9% in rural areas and 5.5% in urban areas. This led to an increasing number of housgehol
facing catastrophic expenditures due to heaidis (18% of all households in 2012 as compared
to 15% in 200405).

26. That an 8" April , 202Q the Hon'bleSupreme Court had directed testing for COMI® by private
laboratoriedree of charge but later on, by an order dat&8 April , 2020it was claified that the
authorities may extend the benefit of free testing tddneficiaries of théyushman Bharataka
Pradhan Mantri Jan Aarogya Yojana(AB-PMJAY) Scheme. At the same time, ti@entral
Government was left free to take a call whether otireakersections of the society could be
extended the benefit of free testing. tecision has been taken by the Central Government in this

behalf and thus the State Government ought tireeted to consider extending the benefit of fre

11%

testing to the por and thanembers of the backward classes.

27.That on1% May, 2020the Maharashtra governmedtéclaredree treatment foall the COVID-19
patients registered under tMahatma Jyotiba Pule Jan Arogya Yojana (MJPJAYMHowever,
neither of these schemes cowestrata of the society known as firaiddle class. The people

belonging to this strata of the society might even not have the means to approach and get ajchec




VI.

28.That in this entire COVIEL9 fiascoa consistent downfall has been witnessetheplight of the

29.That the present schemes of the governner® ani Ex ¢ | u s i o nwhiChainckide® a

30.That & present, Maharashtra hosts the highest number of d®vihse and in lieu of demand of

31.Under Regulated Health Sector

16

up at the government hospitals. Thesegle who have an annual income of a few lakhs, ansl r

a basic nuclear familw o nb@ able to make ends meet even if they burn the candle at both en

middle class people of India: The largekunk ofthe Indian populationThat on theprima facie
the elite classthe smalkestsegment of the Indian populaticare economically sound enough to bg
selfreliantin in financing their medical requiremenishe government is doing its bit in providing
financial aml other assistance to the patients and their family and hence easing if not eradig
their trouble in these needful times. Amo
due to societal connotation of being financially stabimwever, duing this time of job

retrenchment, plunging global economy, rising inflation coupled with lack of government
charitable hospitaldrags a middle clagsder the pile of medical bills in this desperate times sole)
dependent on their meagre savingsumnce or investment is all has not already been exhaug

before the treatment is over.

household income limit oRs.10, 000(Ten Thousand),however as per notification ndo.

ating

ng

and

ly
ted

CORONA-2020/C.R.97/Are5 on 215 May, 2020the Maharashtra government regulated the r

e

of medical facilities. That the threshold of family income is very low as compared to numbgr of

masses getting alienated from thedical help required due to financial constraints. That even the

present subsidized rates are unaffordable by many.

healthcare services, a sharp rise in madhblls has been observedhe right to health is a
fundamental right and it is for the State to ensure that such right of its citizen is not infringed in
manner.That there are many patients who are beiegied treatment and succumbing to dekaté
to economic crises.

Grounds for filing the Petition

31.1That private hospitals with the latest technologies and facilities play a crucial role duf

desperate times. Therivate hospitals are over charging their patients for vameggssities

any

ing

during these times of hardships. Private players in the medicine fraternity have incljided

various other heads in their bills in order to egkarge their patients and the governineas
not provided any checks and measures for the same.

31.2The Maharashtra Government in vide of its notificatitm CORONA-2020/C.R.97/Are5
on21%tMay, 2020has specified the price for all the facilities neededaf€ovid 19 patient It
states that thenaximum amount for routine checlp and isolation including tests andays

for a day should not exceed .R€900(Four Thousand)However, families having an income




32.Violation of Article 21 of The Constitution of India
32.1That disease is a natural catastrophe that fells its victims unpredicthbtyArt. 21 enshrined

32.2That the gravity of Right to health has been well concealed by the court iof thematter of

32.3That The State has to ensure the basic necessities like food, nutrition, medical assist

32.4That according to the report Gentre for Budget Governance and Accountability (CBGA).

32.5In Paschim BangaKhet Mazdoor Samity(1996) 4 SCC 37bhis Court has observed that the

17

above Rs. 10, 000 but not enough economically sound to avail health facilities areleot $in

the ambit of the scheme.

in Part Il of the Constitution of Indiee.A Ri ght t o | iLfieb eaisnhdyl@habtes
transcendental basic right of an individual. TRaght to healthis embodied in Art.21as a
fundamental basic human right the core obligations of which aredemgable The same
became the law of the land with judgementStdie of Punjab v. Mohinder Singh Chawla
(1997 AIR SC 1125 at 122%yhere it was held that right to health is integral to the right {

life.

Kranti v. Union of India and Otherq2007 6 se ¢ 744y hen the Apex court acted upon theg

on

0o

suggestion of the petitioner directed the authorities to take immediate action in order to syiffice

for enough doctors the need of the state and if necessary airlift frgimboeiring states. The

following was directed

hygiene, etc. and contribute to the improvememtuiifiic health.Right tolife includes right to
health as obserdein Consumer Education and Research Centre v. Union of Indi®95
AIR 922) where the Supreme Court had expressly opined that right to health was an int
factor to lead a meaningful life and for the right to life under ParTHé court also statetiat

health includes the access to medical care for the highest attainment of living standards.

(2020) . Numbers on the Edge: A s s €19. sNiem ¢
Delhi(CBGA), India provides a very exiguous amount of less than 0.04% of the GDP
immediate public health expendituiteis the obligation of the government to provide for itg
citizens especially in the times of crisis. That the situationatiemis now faced with, i.e., of
fighting an invisible enemy, cannot prove to be an excuse for the government authoriti
proceed in ignorance of the principles regarding judicial review of policy matters pertainin

Apublic healtho.

Constitution envisages the establishment of a welfare State. In a welfareti&tgtemary
duty of the Government is to secure the welfare of the people. Providing adequate mq
facilities for the people is an essential part of the obligations undertaken by the Governmig
a welfare State. The Government discharges this oldigdty running hospitals and health

centres which provide medical care to the person seeking to avail of those facili

aNCeE

bgral

for

PS 10

g to

dica

PNt ir

fies.
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Preservation of human life is thus of paramount importance. Government {ibaiutgt to
provide timely care to persons in serious abods. Medical facilities cannot be denied by the
Government on the ground of nawailability of bed. Denial of medical assistance on unjugt
ground was held to be in violation of right to life under Article 21 and the State was dire¢ted
to pay the compesation of Rs 25,000 to the petitioner and requisite directions were issued by
this Court. The State cannot avoid its constitutional obligation in that regard on accoufpt of
financial constraints and was directed to allocate funds for providing adequateaimegli
infrastructure.
32.6In Navtej Johar (6 September 2018when a 5udge bench of the Supreme Court
decriminalised homosexual intercourse, in his concurring opinion, Justice Chandraghud
pertinently held:
AArticle 21 does not i mgoblgaionsmtamacttinhsech &t a
way as to interfere with the right to health. This Court also has the power to impose pogitive
obligations upon the State to take measures to provide adequate resources or access t
treatment facilities to secure effeetiv enj oy ment of the rightl t
32.7Thatall the hospitals whether private or public are considered moral agent and hence hpve
moral responsibility. Tie country with more than a million case, has a health care segtor
dominated by the private playeiide responsibility to act in certain ways falls upon those who
may make up these hospitals bills of lakhs of rupees are being raised and a poor patieht ar
family may find it extremely difficult to raise the necessary funds. That the 21st Chief Jugtice
of India Raganath Misra iRarmanada Katara Vs UOI (1981 AIR 203#ckoned that
A.preservation of I|ife is the most i mpoft:
cannot be restored as resurrection is pe
32.8That thepetitioners are of theiew that financial constraints should not cause restrains to jan
economically deprived person from reaching out for medical facilifiest Healthcare access
is the ability to obtain healthcare services such as prevention, disghe@sitment and
management of diseases, illness disorders, and other health impacting conditions. Thiat th
entire medical community owe a sense of duty, responsibility and play a critical role in natipnal
and legal response to the emergencies such aséhee are facing today.
32.9Thatby virtue of Article 210of the Constitutioaf India, the State is under a legal obligation tqg
ensure access to life saving drugslldhe patients. A reasonable and equitable access to lfe
saving medicines is critical tine promoting and protectingf the right to healthThat the
petitioners are of the panorama that during these times of hardships we must realise [that

helpless individual who has no means to get himself treated in a private / government hogpital
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Is beingcharged exorbitant fees for their bafsindamental need of health facilities in order tg
continue their existence
33.Violation of Article 14 of The Constitution of India
331That as per the Principle of #fUr bthatwor@o mmo
towards the inclusion of all, in order to provide for all the people in the soTlety.according
to Mary Dellenbaugh Losse in"What makes urban commons different from other
commons?" (Urban Policy. Retrieved December 28, 201iMan commons preseithe
opportunity for the citizens to gain power upon the management of the urban resourcep an
reframe citylife costs based on their use value and maintenance costs, rather than the mprket
driven value. Ths medicine is an urban common and ought to ¢pelaed by the government.
33.2Thatall citizens irrespective of birth, religion, sex, or race are equalrbdéw; that is to say,
there &all not be any arbitrary discrimination between one citizen or class of citizens pnd
another.In E.P Royappav. State of Tamil Nadu & AnothefA.l.R. 1974, S.C.555)it was
held that Article 14 is one of the pillars of the Indian Constitution and hence cannot be bpund
by a narrow and inflexible interpretation. Article 14 should thus be given the widest
interprettion possible, which also includes reasonableness and arbitrariness of cdgrtain
provisions of the legislations.
33.3That as per th@est of Reasonable Classificatiothe differentiation if made must be based
upon intelligible differentia that distinguishes pens or things that are grouped from others

that are left out of the group. This differentia must have a rational relation to the objeg¢t of

classification. The same is followed in Article 14, which classifies people for the application

of law in order to kep their best interest at stake. However ctitegorization should not be

—t

Aartificial, a rwhichtis @mtradictary to ther acsonsv ad dhe preser
government proving to be evasive in nature.
33.4The new dimensions of Article 14 have bekveloped by the judiciary and the main purposge
of Article 14 is to remove any arbitrariness which may exist in the actions of the State and thus
this Article has a much wider scope in the present time as compared to its scope at the tjme «
enactment oflte Constitution. Thus, the scope of this article has been enlarged by varjous
judicial pronouncements. In the case Bdichan Singh v. State of Punjabl1082 AIR
1325) explaining the new dimensions of Article 14, Justice PN Bhagwati had observed |that
Rule d law permeated the entire fabric of the Indian Constitution and it excludes arbitrariness.
According to him whenever there is arbitrariness, there is a denial of Rule of Law. So, gvery
action of the State should be free from arbitrariness otherwise i Wid strike the act as

unconstitutional.
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33.5Theexpansion of thdyushman Bharaalso known a®radhan Mantri Jan Arogya Yojana for
cases of Covid9 is a noble step taken by the government but is discriminatory against|the
people who are currently in aéncial crunch but are not registered member of the scheme.
Moreover, the schemeoverage includes 3 days of grespitalisation and 15 days of post
hospitalisation expensesd a coverage of RsLakh. With the current surge seen in the bill§
for treatment of Covidl9 patienthere are possibility of that even after going under the schee
a patient may incur liability to the hospital.

33.6That in order to be a beneficiary of tekehemes/arious docmentsare required like ration
cards which are not available with 40% of the homeless in [ANBNEXURE-E). That the

basic human right to healthcare facilities is being violated by the government for not being|able

—

to comply with the law. That no one shdure condemned to a life below the basic level g
dignified human existence.
33.7Due to current scenario a lot of people have lost jobs and facing a financial crisis and afe no
able to afford the costly treatment. With no protective schirieeted people ar not just
vulnerable to death but also their families are prone to get the virus and losing their megns o
livelihood. The capping of price is needed as the monetary factor is an hinderance in cutbing
the virus. With the lack of money infected person uar@wf them being infected are spreading
the virus to other who are in contact of them. A minimum amdémthe medical facilities
will encourage the citizens to get theslvestestedand treatedvhich would successfully
identify and restrain the spreatitbe contagion.
33.8That in the matter odan Swasthya Abhiyan and Anr. Vs State of Maharashtra and Org
(PIL-CJ-LD-VC-21/2020) a PIL concerning with the rights of migrant workers was filed ih
the Bombay High Court. That this very court held the view that:
ABef ore venturing to embark on our task
points raised by the petitioners, we need to remind ourselves that despite nearing seyenty
five years of our independence, despite the guarantees that Part Ill of the Constitdition
envisions and dmite the goals engrafted in Part IV of the Constitution which the State ought
to strive to achieve, a society which can provide equal opportunities to all is yet a digtant
reality. That misery of this degree could be brought about by the pandemic wad ingle
unimaginable. The pandemic and the resultant lockdown have destabilised the Indian
economy, while wrecking the ‘haves' and the 'ma@alike. It has shown how pitiable the
conditions of migrant workers in India are. India, as things stand now, aediyhthink of

a fair and just society any time in the




21

34.Violation of Directive Principles of StatePolicy
34.1Thatthe Directive Principal of State Policy enshrined in Part IV of the Constitution puts burfplen
on the Respondentstmensure the creation and the sustainingooiditions congenial to good

health Prof (Ms) SK Verma in his book Legal Framework for Health Care in Iridexi$

Nexis, Butter Worths, Legal Framework for Health Care in India, 1, 20@fjined that
A H e aSerwides' is not a mere charity or the privilege of a few but a right to be enjoyedg by
all . o

34.21n another case &khil Bharatiya Soshit Karmachari Sangh vs. Union of Indiel SCC 246
(1981)),Supreme Court has pointed out that, "the Fundamental Righistended to foster
the ideal of a political democracy and to prevent the establishment of authoritarian rulg¢ but
they are of no value unless they can be enforced by resort to courts. So, they are [mad
justifiable. However, it is also evident that notwitheling their great importance, the
Directive Principles cannot in the very nature of things be enforced in a Court of Law, bt it
does not mean that Directive Principles are less important than Fundamental Rights oy tha
they are not binding on the varioagyans of the State.”
34.3Article 38 of the Constitution lays down the responsibility of the state to secure social ofder
for the in promotion of the welfare of public healticle 41 of the constitutiorimposes a
primary duty of the state in improvement of public health, in securing of justice, providjng
humane conditions of work for the workers, extension of benefits pertaining to sickness,

disability, old age and maternity benefits.the case o¥incent Panikurlangara v Union of
India (AIR 1987 SC 990: (1987) 2 SCC 16%he court opined that public health should b

ranked higher as they are the factors responsible for the betterment and growth of the spciet

vV

and in the building of the nation and tefare deserve high priority.

34.41n the case oBandhua Mukti Morcha v. Union of India(AIR 1984 SC 802)jhe Supreme
Court has held that the right to live with human dignity, enshrined in Article 21, derives fjom
the directive principles of state policy arftetefore includes protection of health. Further, §
has also been held that the right to health is integral to the right to life and the governmeipt ha
a constitutional obligation to provide health facilities. Failure of a government hospital to
provideapat i ent timely medical treat ment r¢s-t
Similarly, the Court has upheld the statfe

34.5UnderArticle 47, State has to make constant endeavour to raise the level of nutrition and the
standard of living and to improve public health. It is also one of the fundamental dyties
enshrined inArticle 51-A (h) to develop the scientific temper, humanism and the spfirit
inquiry and reform. It would be inhumaa deny a person who is not having sufficient mearjs

or no means, the lifsaving treatment, simply on the ground that he is not having enoygh
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money. Due to financial reasons, if treatment is refused, it woulbbmst the very basic
tenets of the medical profession and the concept of charity in whatever form we envisag
same, besides being unconstitutional would be violative of basic hugis

34.6In Ram Lubhaya casewhile examining the revolving around tissue of right to health under

e the

Article 21, 41 and 47 of the Constitution of India, the court observed that right of one correfates

with the duty of another. Hence, the right entrusted under Article 21 imposes a parallel [duty

on the state which is furtheeinforced as under Article 47.

34.7All these provisions only showcase the importance given to health and that it is synonyinous

to life. It is the duty of Central and the State government to ensure that each citizen hgs the
access to proper healthcare. In tave pandemic the needs for healthcare has become|an
integral part for the survival of the society a whole.
35.Responsibility of the government

35.1IThough the Constitution of I ndia is si]e
Disaster ManagementAct, 2005is Entry 23 of the Concurrent List of the Constitutior]
ASoci al secur ity mEmyd9 of Gongumaeht ListiEPu reavreand o .¢ n
extension from one State to another of infectious or contagious diseases or pests affec{ing

men, anmals or plantsp It is the responsibility of the Central and State government fo

make laws for the protection of the people.

35.2Disaster Management Act 2005 is a national law that empowers the Central governmg
declare the entire country or part of it aBected by a disaster and to make plans fg
mitigation to reduce fArisks, I mpacts an
1897 does not provide such powers.

35.3Under the Disaster Management Act 2088¢ction 36 to 4Gdeal with the responsibility of
the Central and State government in the wake of a dis&setion 39implies an obligation
on the State government to ensure that the people are provided drinking water, ess
provisions, healthcare and services iraffiected area. It is the responsibility of the State t

supply healthcare services irrespective

36.Against the spirit of Constitutional Amendment Bill 2018
36.1That YSR Congress MP V Vijayasai Reddyhas proposed an amendment in th
Constitution by introducing a newarticle 21 B for making right to health a fundamental
right. The bill intends to make right to health and healthcare services a fundamental ri
It states thatAfter article 21A of theConstitution, the following article shall be inserted

namely,

nt tc

=
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"21B. The State shall provide a mechanism for protection of the health of all Indjan
citizens which includes prevention, treatment and control of diseases as well as accgss t
free of cost or Hordable medical treatment, diagnosis and essential medicines in sdich

manner as the State may, by law, determine."

36.2The state shall provide a system of health protection to all citizens, including prevention,
treatment and control of diseases and accessdential medicines, the bill proposes. |
states that all citizens should also have access to basic health services, emergency npedic
treatment and mental healthcare. These only highlights that even the law makers haye th

intention of making health aurdamental Right.

37.That gart from violations in the domestic laimternational conventions are also be infringed by
IS

the surge in prices due to CoM@. India being a signatory to the WHO and other conventions
obligated to fulfil its duties as given deri
37.1Violation of WHO Constitution
That te basic principle embedded in the preamble of the WHO constitution is
AThe enjoyment of the highest attainab]| e
of every human being without distinction rate, religion, political belief, economic or

soci al condition. o

37.2Violation of Universal Declaration of Human RightUDHR)
ThatArticle 25(1) of the UDHR states the following:
AEveryone has the right to a standargd
well-being of himself and of his family, including food, clothing, housing
and medical care and necessary social services, and the right to security
in the event of unemployment, sickness, disability, widowhood, old age or
other lack of livelihood inciramst ances beyond his contlrc
37.3Violation of International Covenant on Economic, Social and Cultural Rights
ICESCR Rights is a multilateral treaty adopted by the United Nations General Agsambl
16" December1966 through GA Resolution 2200A (XXI), and caminto force on3™
January, 1976. Article 2(2)of the 1966 International Covenant on Economic, Social and
Cultural Rights provides:
AThe States Parties to the present Cdve
enunciated in the present Covenant wal exercised without discrimination of any kind ag
to race, colour, sex, language, religion, political or other opinion, national or social origin,

property, birth or other status. o
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ThatArticle 12 of the ICESCR state the following:
Al. T h eParties ta the gresent Covenant recognize the right of everyone to |the
enjoyment of the highest attainable standard of physical and mental health,2. The stgps tc
be taken by the States Parties to the present Covenant to achieve the full realizati®n ¢f thi
right shall include those necessary for:(a) The provision for the reduction of the still bifth
rate and of infant mortality and for the healthy development of the child;(b) The
improvement of all aspects of environmental and industrial hygiene;(c) Hweryion,
treatment and control of epidemic, endemic, occupational and other digedas€ke
creation of conditions which would assure to all medical service and medical attention jn
the event of sicknesso

38.The above mentioned provisions prove that thght to medical service is not just an obligation o
the government but a human right. No state has the right to deny medical attention to @apatignt
the mere basis of his financial positidrhat the citizens have reposed their trust and faith with the
Respondents to rescue them in catastrophic conditions such that health should be kept suprefne tt
finances and the court of law has held so.

39.That the petitioners would like to highlight that pertaining to the current scenario of the lockdpwn
a lot of rekvance has been placed to newspaper articles. Although newspaper articles are congider:
secondary evidence and hearsay in the court of law, an investigation related to the ground rqalitie
could not be done due to the restrictions of movement in pligtiteofurrent lockdown. That the
petitioners humbly requests the court to consider this an-esdiaary situation, and look into the
broader picture to investigate into the truth of these media reports.

40. That Justice A.A Syed in the matterJain SwasthyaAbhiyan and Anr. Vs State of Maharashtra
and Ors. (PIL-CJ-LD-VC-21/2020) where a similar circumstance the one existing with the currgnt
PIL, regarding the use of newspaper articles opined that:

AAfter all, it i s just i tesintnesaduchastleseland ijp r

must be left to each Court, dealing with the PIL petition, to decide in exercise of judigial
discretion the weight that ought to be attached to the relevant media report. We end this
discussion by observing that extedinary situations deserve ext@dinary treatment and

in these times of test, inviting the attention of the judiciary to newspaper reports for taking
cognizance of the plight of the unfortunate sufferers and requiring a party to share|the

details for the @urt to suggest corrective measures, in the absence of the report or a part
thereof being disputed, is not an i mpefm
41.The petitioners further most respectfully submit that the petitioners do not have any altefnate
remedy, much e s s, an efficacious one than to appr

under Article 226 of the Constitution of India invoking its extraordinary writ jurisdiction.
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42.The petitioners herein further most respectfully submit that the petitionezsb&approached this
Hono6ble Court or Hondble Supreme Court <ch
Hence, the present Petition.

43.The Petitioners will rely upon documents, a list whereof is annexed hereto.

Hence, this Petition.

Prayer for Relief;

The Petitioner humbly prays that this Honp

1. Issue the Writ of Mandamusr any other appropriate writ, order or directit;increase the
threshold of maximum income for ABMJAY and other similar schemes active in states.

2. Issue the Writ of Mandamus or any other appropriate writ, order or direction to evolve a sp,
system in order to regulate and restrain misuse of the inevitable power in the hands of the R
Sector of Medial Industry.

3. Any further relief may be granted in favour of petitioners in the interest of Justice.

Date: 10" day of August, 2020

Place: Mumbai

Advocate for the Petitioner Petitioner

A |

Pcial

rivat




IN THE HIGH COURT OF JUDICATURE AT BOMBAY

ORDINARY ORIGINAL CIVIL JURISDICTION
[RULE 4(e) OF THE BOMBAY HIGH COURT
PUBLIC INTEREST LITIGATION RULES, 2010]

PUBLIC INTEREST LITIGATION NO. OF 2020
Miss Arshiya James and Miss Dipanita Roy ePETI TI ONER
VERSUS
State Of Maharashtra And Ors. € RESPONDENTS

SOLEMN AFFIRMATION
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We, ARSHIYA JAMES and DIPANITA ROY, Petitioners above nanuedhereby declare that

what is stated in the foregoing paragraphs are true to my knowledge and based on informa

believe the same to be true.

Solemnly declared at Mumbai )

Dated 16 Day of August, 2020 )

Identified, explained and interpreted by me

Petitioner

Advocate for the Petitioner

Before me,

ition
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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL  JURISDICTION
[RULE 4(e) OF THE BOMBAY HIGH COURT
PUBLIC INTEREST LITIGATION RULES, 2010]

PUBLIC INTEREST LITIGATION NO. OF 2020
Miss Arshiya James and Miss Dipanita Roy ePETI TI ONER
VERSUS
State Of Maharashtra And Ors. € RESPONDENTS

LIST OF DOCUMENTS
SR.| ANNEXURES DATE PARTICULARS
No.
1. A 09.08.2020 True copy of the re
Ma h ar as ht-i9atdlyscrosses\silad
with record 12,822

Mumbai Mirror is attached herewith at pal

no. .

2. B 18.05.2020 True copy of the re
19 epicentre: Three Lockdowns later
Maharashtra accounts for 34.5% of natig
Confirmed <cases, i1
published by First Post is attached herewit
page no. .

3. C 20.04.2020Tr ue copy of the -19m

India: Statewise estimates of current hospil

beds, intensive care unit (ICU) beds &
ventilatorso publ i
Princeton University is attached herewith

page no. .
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05.05.2014

Truecopyot he report tift
Price Data Mean for the Goal of Endi
Extreme Poverty?o0o p
attached herewith at page no. .

13.052020

True copy of the re
Are Homeless. 40% Of Them Are Getting |
Lockdown Reliefo pu
attached herewith at page no. .

30.09.2013

True copy o f t he

Census Abstract byte
Office of the Registrar General & Cens
Commissioner, India New Delhi, is attach

herewith at page no.

29.07.2020

True copy of the re
of India’s Mumbai slum residents may hg
been infected with Covid9, study sg g e S
published by CNN is attached herewith

page no.

18.06.2020

True copy of t hel9rAe
Slums I n I ndia Cond
published by Outlook is attached herewith

page no.

06.08.2020

True copy of t he r
government and private testing centers for
coronavirus (COVIB19) across India as (
August 6, 2020, 0 p

attached herewith at page no.

10.

02.06.2020

True <copy of t heD-19
Pandemic: Show cause notice to 4 promin
Mu mb a i hospitals

published by DNA is attached herewith

page no.

11.

09.06.2020

True copy of the re

private hospitals are fleecing COWI®
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patientso published
herewith at page no.

12.

28.05.2020

True <copy of the r
Covid-a9 on lives and livelihoods: Rap
Study of Slum Dwel
published byNIUA and World Vision is
attached hewgith at page no.
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BEFORE THE HIGH COU RT OF JUDICATURE AT
BOMBAY ORDI NARY ORIGINAL CIVIL
JURISDICTION PUBLIC INTEREST LITIGATION
NO. OF 2020

ARSHIYA JAMES and DIPANITA ROY

IN THE HIGH COURT OF JUDICATURE AT
BOMBAY  ORDINARY  ORIGINAL  CIVIL
JURISDICTION [RULE 4(e) OF THE BOMBAY HIGH
COURT PUBLIC INTEREST LITIGATION RULES,
2010]

PUBLIC INTEREST LITIGATION NO. OF
2020

Miss Arshiya James &
Miss Dipanita Roy ...PETITIONER

VERSUS

State Of Maharashtra And Ors.
¢ RESPONDEN

PUBLIC INTEREST LITIGATION

Dated this 10th day of August 2020

APPLICATION
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ANNEXURES
ANNEXURE-A

€ Coronavirus Updates: BMCsero- X [ Live Updates: Maharashtra's Cov X 4 - X

& c # mumbaimirror.indiatimes.com/coronavirus/news/covid-19-live-news-updates-august-9-maharashtra-crosses-5-lakh-positive-cases-mmr-thane-mira-bhayandar-unlock.. ™ ¥ » o H

MumbaiMirror . :
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After that I feel very weak. My semen
has also thinned over time. How can I
stop it?

Live Updates: Maharashtra’s Covid-19 tally crosses
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succumbing to the virus, the death toll in the state increased to 17,367. However, a record Most Popular
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and 58 deaths. The total number of COVID-19 cases in the city thus rose to 1,22 316 and
death toll to 8,751.The Union Health Ministry, however, maintained that when compared -
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ANNEXURE-B
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India's COVID-19 epicentre: Three

lockdowns later. Maharashtra

accounts for 34.5% of nation's

confirmed cases. its worst

recovery rate

Asit stands. 345 percent of India's COVID-19 positive cases and almost 40 percent of

India’s coronavirus-related deaths are from Maharashtra @ A Faurian Gale visuatzaion
When India announced the first Jockdown on 25 March, the nation had seen a total of

under 700 cases, of which Maharashtra accounted for a fittle over 100. At the same fime,
India reported 1 deaths, of which two were from Maharashtra.

FPstam | Moy 18,2020 1502119 1ST

Flash Uddhay Thackeray-ruled i ke for
dismal reading. The chicf minister was among those to request Prime Minister Narendra
Modi for a lockdown extension (the fourth edition got underway today) and will be
hoping things begin to look better at the end of it

Asit stands, 345 percent of India's COVID-19 positive cases and almost 40 percent of
India's coronavirus-related deaths are from Maharashtra. The state aiso has the
country's lowest (in terms of states that have recorded over 100 positive cases) recovery
rate at 233 percent.

Follow the latest coronavirus updates here

Updated Date: May 18, 2020 15D3:191ST
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ANNEXURE-C

|
(mi}
X
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&« C @ cddep.org/wp-content/uploads/2020/04/State-wise-estimates-of-current-beds-and-ventilators_24Apr2020.pdf b4 » o
CDDEP T, W UNIVERSITY

Number
of hospitals in
private sector

| 43:487 69,265

States/UTs Number of Number of ‘Total number of States/UTs Number of Number of Total number of
hospitals | hospitals in hospitals hospitals hospitals in hospitals

in public sector] private sector | (public+private) in public sector | private sector | (public+private)

Lakshadweep 9 13 Madhya Pradesh 465 506 971
3 Himachal Pradesh So1 35 1,036
DadC:]:;n;d;lg;r:ve]j 192 i'; Uttarakhand 460 829 1,289
Puducherry 14 20 Jharkhand 555 809 1,364
Daman & Diu 5 26 Gujarat 438 970 1,408

Andaman Nicobar Islands 30 36 Hma:a 1:;6 15:‘330 :71':;
NSIEM 30 EL West Bengal 1,566 697 2,263

m 33 A Punjab 682 1638 2,320
1,217 1,202 2,439

Hospitals in States/UTs

Alagalimd 36 49 Tamil Nadu
Goa 43 65 Odisha 1,806 5 2501

Mizoram 90 113 Bihar

. 88 0
Jammu & Kashmir 143 157 1147 2997 3034

— Maharashtra 711 2,492 3,203
TE"p]“J? 156 ;:2 Kerala 1,280 2,062 3,342

el 157 Telangana 863 3,247 4,110
Arunachal Pradesh 238 Rajasthan 2,850 2,704 5.644
Chhatlisgarh 396 Karnataka 2,842 7,842 10,684

“Andhra Pradesh 0 28 36 Uttar Pradesh 4,635 12,468 17,103
o oz | 37 Ladakh NA NA NA

CDDEP Disaase Dynamics PRINCETON
Fconomics & Falicy | Number of hospitals in private sector are estimated values UNIVERSITY
- i States/UTs have been arranged in increasing order of total number of hospitals (public & private)
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ANNEXURE-D
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